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Debtor Charles Kewin Soost gpped s from the bankruptcy court’s* order pursuant to 11 U.S.C.
§ 522(f) avoiding the lien of judgment creditor NAH, Inc. only to the extent thet it impaired the debtor’s
$1.00 exemption inaparcd of nonresdentid red estate vaued a $26,000.00 in the debtor’ s bankruptcy
schedules We have jurisdiction over this goped from the find order of the bankruptcy court. See 28
U.S.C. 8§ 158(b). For the reasons st forth b ow, we afirm the bankruptcy court’ slien avoidance order.

BACKGROUND

Prior to bankruptcy, the debtor was sdf-employed asacontractor inthe condruction business In
that cgpacity, he bought various congtruction suppliesfrom NAH, Inc. (“NAH”) on credit. However, the
debtor experienced finandd difficulties which rendered him unable to pay his outtanding baance with
NAH. After repeated atempts to collect on the debt, NAH sought and obtained a Sate court judgment
agang the debtor in the amount of $12,248.74. Subsequently, NAH discovered thet the debtor owned
nonresdentid red property in Wasaca County, Minnesota. Accordingly, NAH docketed itsjudgment in
Waseca County to establish a judgment lien againg the debtor’s nonresidentid red estate. NAH then
foredasad itsjudgment lien.

A few days prior to the sheriff’s sdle of hisnonresidentid red estate, the debtor filed a chepter 7
bankruptcy petition. The debtor’s schedules disclosed thet the subject red estate hed a current market
vaue of $26,000.00, that therewasafirg priority mortgagein favor of the debtor’ smother on the property
inthe amount of $46,879.54, and that the debtor daimed an exemption in the subject red edtate in the
amount of $1.00 under 11 U.S.C. § 522(d)(5). The section 341 meeting of creditors was conducted on
July 12, 2000, and no objections to the debtor’s daimed exemptions were filed within the thirty days
dlowed by Federd Rule of Bankruptcy Procedure 4003(b).

The debtor recelved a chapter 7 discharge on September 12, 2000. Shortly thereefter, hefileda
moation to avoid NAH's judgment lienagang his nonresdentid red estate pursuant to 11 U.SC.
8522(f)(1)(A). NAH opposad the debtor’ s mation, and the bankruptcy court conducted a hearing asto
lien avoidance on October 19, 2000. On November 1, 2000, the bankruptcy court issued an order
avoiding NAH' sjudgment lien to the extent thet it impaired the $1.00 exemption daimed by the debtor.

*The Honorable Dennis D. O'Brien, United States Bankruptcy Judge for the Didtrict of
Minnesota



The debtor apped's from the bankruptcy court’s lien avoidance order, arguing thet his $1.00
exemption caused the entire parcd of red estate to become exempt after no objections were filed within
the time dlowed under Fed. R. Bankr. P. 4003(b). According to the debtor, Snce the entire parcd is
exempt, NAH's judidd lien should have been avoided in its entirety. NAH asserts that the bankruptcy
court’s lien avoidance order should be affirmed because the debtor’ s exemption is limited to the amount
damed asexempt in the debtor’ sschedules. In addition, NAH arguesthat the debtor failed to fileatimdy

notice of gpped.

STANDARD OF REVIEW
Ongpped, wereview the bankruptcy court’ sfindings of fact for dear error and its condusions of
lawv de novo. Fed. R. Bankr. P. 8013; Hatcher v. U. S Trugtee (In re Hatcher), 218 B.R. 441, 445
(B.A.P. 8th Cir. 1998) (aitations omitted); Gourleyv. Usery (InreUsary), 123 F.3d 1089, 1093 (8th Cir.
1997); O'Ned v. Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997).

DISCUSSION
1. Timeliness of the Debtor’ s Notice of Appeal

An gppdlae court has no subject mater jurisdiction over an untimely goped. United States v.
Henry Brothers Partnership (In re Henry Brothers Partnership), 214 B.R. 192, 197 (B.A.P. 8th Cir. 1997)
(atation omitted). Notice of goped mugt be filed within ten days after entry of the judgment, order, or
decree gppeded from. Fed. R. Bankr. P. 8002. However, whenthelag day of thefiling period fdlsona
Saurday, notice of gpped istimdy whenitisfiled by theend of the following Monday. Fed. R. Bankr. P.
9006(a); United States v. Schimmd (In re Schimmd), 85 F.3d 416, 420 (9th Cir. 1996).

In this case, because the order gppedled from wasentered on November 1, 2000, thelast day of
the period for filing notice of gpped fell on Saturday, November 11, 2000. Accordingly, the debotor hed
until theend of Monday, November 13, 2000, to fileatimey notice of gpped. Although NAH assertsthet
the debtor’ s notice of gpped was nat filed until November 14, 2000, thereis nothing in the record which
supports this assartion. In fact, the Bankruptcy Appellatie Pand’s own docket sheet indicates that notice
of goped was filed on November 13, 2000. Because the only evidence before us indicates thet the
debtor’ s natice of gpped wastimdy, NAH's assertion to the contrary mudt fall.



2. The Effect of the Debtor’ s $1.00 Exemption
Pursuant to 11 U.SC. § 522(d)(5), the debtor damed a $1.00 exemption in a parce of
nonresidentid red estate worth $26,000.00 according to the bankruptcy schedules. The debtor contends
that theentire parcd isnow exempt pursuant to 11 U.S.C. 8 522(I) because no one objected to his$1.00
exemption within the time dlowed under Fed. R. Bankr. P. 4003(b). Becausethe debotor’ slien avoidance
agumat is based on the foregoing propostion, we must determine the effect of the debtor’'s $1.00
exemption in the subject red etate.

Upon the filing of a bankruptcy petition, dl of the deotor's property becomes part of the
bankruptcy estate. 11 U.S.C. 8 541. “The Code, however, dlows the debtor to prevent the distribution
of certain propearty by daming it asexempt.” Taylor v. Fredand & Kronz, 503 U.S. 638, 642, 112 S.Ct.
1644, 1647, 118 L.Ed.2d 280 (1992). Exempted property is no longer part of the bankruptcy edtate.
Abramowitz v. Pdmer, 999 F.2d 1274, 1276-77 (8th Cir.1993). To clam an exemption, “[t]he debtor
gl filealigt of property thet the debtor dlaims as exempt under subsection (b) of thissection.” 11 U.S.C.
§522(1). “Unlessaparty ininterest objects, the property daimed asexempt onsuchligisexempt.” Id. To
object to an exemption, a party in interes mugt “file an objection tothelig of property damed asexempt
... within 30 days after the mesting of creditors held under § 341(a) is conduded or within 30 days after
any amendment to the lig or supplementd schedules is filed, whichever is laer.” Fed. R. Bankr. P.
4003(b).

However, when a debtor takes an exemption in a particular asset pursuant to section 522(d)(5),
the “ property daimed asexempt” within the meaning of section 522(1) ismerdy an interest in property not
to exceed agpedified vaue See 11 U.S.C. § 522(d)(5); Owen v. Owen, 500 U.S. 305, 310, 111 S.Ct.
1833, 1836, 114 L.Ed.2d 350 (1991) (“Mo<t of thefederdly listed exemptions (st forth in § 522(d)) are
expliatly redricted to the ‘debtor's aggregate interest’ or the ‘debtor’s interest’ up to a maximum
amount.”). Accordingly, where the vaue of an assst exceeds the amount of the daimed exemption, the
asset as awhole does not become exempt. See Wissmenv. Aittsourgh Nat'| Bank, 942 F.2d 867, 871
(4th Cir. 1991) (“We do not agree . . . tha by daming [as exempt] a vdue less than the autory
maximum, or no vaue & dl, asin this case, the entire property becomesexempt.”). Ingteed, only apartid
interest regpresenting a cartain amount of the asst’ svaueisexempted. Spedificdly, the exempted interest
hes a vdue that is equd to the amount of the daimed exemption. Under these drcumdtances, the
bankruptcy edae retains an interest in the subject asset because only apartid interest has been exempted
by the debtor. See Firdt of AmericaBank v. Gaylor (InreGaylar), 123 B.R. 236, 239 (Bankr. E.D.Mich.
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1991) (the debtor' s property remains property of the bankruptcy estateto the extent itsva ue exceedsthe
amount of the delotor’ s exemption) (citations omitted). Thus, daiming an exemption in an assat does not
necessaily predude adminigtration of thet asset by the trustee in bankruptcy.

For example, where anasset such asahomestead isinvolved, daiming an exemption of agpedific
dollar vaue does not render the homestead immune from sde by the trusteein bankruptcy even though the
trustee has not objected to the daimed exemption. See Hymen v. Blatkin (In re Hymen), 967 F.2d 1316
(9th Cir. 1992). If the trustee can effect asde of the homestead that would alow the bankruptcy etateto
recover excess vaue for didribution to creditors, the trustee has an obligation to sl the homesteed. 1d.
at 1320 (trustee has an obligation under 11 U.S.C. § 704(1) to act in the best interest of partiesin interest
In redudng etate property to cash); seedsnInreSAzer, 52 F.3d 708, 712 (7th Cir. 1995) (“Thetrustee
has a gatutory duty to collect and liquidate the property of the estate. Heis accountable for al property
recaived, and he owes afidudary duty to the creditors”) (internd atations omitted). Smilarly, in the case
at bar, the debtor’ s act of daiming a $1.00 exemption in the subject parcd of nonresidentid red edtete
does nat automatically render the parcd completdy exempt and immune from sde.

Asthereareno Eighth Circuit casesdirectly on point, the debtor citesTaylor v. Fredand & Kronz,
503 U.S. 638, 112 S.Ct. 1644, 118 L.Ed.2d 280 (1992) and Allenv. Green(InreGreen), 31 F.3d 1098
(11th Cir. 1994) in support of the proposition that his $1.00 exemption effectively exempted the subject
parcd of red edaein itsentirety. Both Taylor and Green dedt with exemptions daimed in the procesds
of lawauits thet hed not yet been fully litigated at the time the respective bankruptcy petitionswerefiled.

InTaylor, thedebtor disclosad thetotd vaueof thelawsuit procesdsas* unknown” and exempted
an “unknown” amount of those proceeds. Taylor v. Fredand & Kronz, 938 F.2d 420, 421 (3rd Cir.
1991). The Supreme Court ruled that the debtor had “in fact daimed the full amount [of the lawvsuit
proceeds] asexempt,” Taylor, 503U.S. a 642, 112 S.Ct. at 1647, and that, therefore, dl of the proceeds
a issue hed been exempted from the bankruptcy estate after the period for filing objectionsto exemptions
hed passed without any objections having been filed. Taylor, 503 U.S. at 643, 112 S.Ct. at 1648.

In Green, the debtor disclosed the totd vaue of the lawsLit proceeds as “$1.00" and exempted
“$1.00” of those proceeds. Green, 31 F.3d a 1098. Thelawsuit was subsequently settled for $15,000.00,
and the court hed to decide whether the debtor or the bankruptcy estate was entitled to the proceeds. I d.



a 1099. Rdying on what it referred to as an “undated premisg’ of the Taylor decison,® the Green court
held that an exemption of the “entire reported value’ of an asset puts the trustee on notice that the debtor
isdaming the entire assst asexempt. 1d. at 1100. The court then ruled that the delotor was entitled to dll
of the proceeds because she had efectivey exempted them from her bankruptcy etate after the period
for filing objections to exemptions had passed without any objections having beenfiled. I1d. at 1101.

The present case is digtinguishable fromboth Taylor and Green because the debtor in the case
bar faled to exempt the entire parcd of red edate a issue. See Addison v. Reavis, 158 B.R. 53, 60
(E.D.Va 1993) (halding that Taylor is not digpositive where the debtor has not daimed an entire asset as
exempt but ingtead has exempted an interest worth aprecise amount of vaue); Inre Shoemeker, 155B.R.
552, 555 (Bankr. N.D.Ala 1992) (same). In this case, the debtor disclosed in his schedules thet the
subject red estate was worth gpproximately $26,000.00. Neverthdess, the debtor chose to exempt only
$1.00 of thet vdue. Under these circumstances, the debtor’ s schedules did not fairly disdoseanintent to
exempt the subject red edatein its entirety. See Hymen v. Flatkin (Inre Hymen), 967 F.2d 1316, 1319
(9th Cir. 1992) (the debtors schedules did not sufficently notify others thet they were exempting the
subject asst inits entirety and any ambiguity should be construed ageingt them). Accordingly, Taylor and
Green do not support the debtor’s argument. We hold that the debtor’s $1.00 exemption effectively
exempted an interest in the subject red estate equd to $1.00 in vaue, nothing more?

3As previoudy noted, the debtor in Taylor disclosed the totd vaue of the lawsLit proceeds as
“unknown” and exempted an “unknown” amount of those proceeds. The vaue of an asset and the vdue
thet is daimed as exempt are not necessxrily the same, and nothing in the Taylor debtor’ s schedules
compe s the condusion thet the *“unknown” exemption was necessxily intended to exempt the full (but
unknown) value of the procesds at issue. Becauseit isimpossible to know whether the delotor in Taylor
intended to exempt the “entire reported vaue’ of the proceeds, the “undated premisg’ articulated in
Green cannat beinferred from Taylor. We accept, without speculaing astoitsbeds theruling in
Taylor thet the debtor had in fact exempted dl of the proceeds a issue.

“We note that the debotor’ s schedules disclosed afirgt priority mortgage againgt the subject
parcd of red estate with an outsanding baance in excess of the parcd’ stotd disdlosed vaue.
Ordinarily, property cannot be exempted from the bankruptcy estate to the extent it isencumbered by a
consensud lien or security interest. Gaylor, 123 B.R. a 238-39 (citations omitted). Thus, adebtor’s
exemptible interest is defined by hisor her equity in the property. 1d. Based on the foregoing, therewas
no colorable basisfor the debtor' s $1.00 exemption because he had no equiity in the subject parcd.
However, our obligation to follow the holding of Taylor compes usto condude that the debtor’ s $1.00
exemption has been established for lack of atimdy objection. See Taylor, 503 U.S. at 643-44, 112
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3. Lien Avoidance Under 11 U.S.C. 8 522(f)(1)(A)
A debtor may avoid ajudicid lien agang his property “to the extent that such lien impairs an
exemption to which the debtor would have been entitled under subsection (b) of this section.” 11 U.SC.
8 522(f)(D)(A). Section 522(f)(2)(A) of the Bankruptcy Code providesthe following:

(2) (A) . ..aliensndl be congdered to impar an exemption to the extent thet the sum of—
(i) thelien;
(i1) dl other liens on the property; and
(ii1) the amount of the exemption that the debotor could daimif therewere
no liens on the proparty;
exceeds the vaue that the debotor’ sinterest in the property would have in the aosence of

a liens

11 U.SC. 8522(f)(2)(A). Moreover, where ajudicid lien need not be avoided in its entirety to dleviate
the impairment of an exemption, thejudidd lien may be avoided only in part and only to the extent of the
impairment. See Eagt Cambridge Savings Bank v. Sivera (In re Siveira), 141 F.3d 34 (1t Cir. 1998).
Asthemovant, the debtor bearsthe burden of proving by apreponderance of theevidencedl thedements
required to establish his entitiement to lien avoidance under section 522(f) of the Bankruptcy Code. See
Edate of Catli v. Cali (In re Catli), 999 F.2d 1405, 1406 (9th Cir. 1993) (burden is on the debtor to
prove ertittement to lien avoidance); Grogan v. Garner, 498 U.S. 279, 286, 111 S.Ct. 654, 659, 112
L.Ed.2d 755 (1991) (the preponderance of the evidence sandard gpplies unless * particularly important
individud interests or rights are & Sake’).

The courts are Folit asto whether an exemption thet is established by default dueto thelack of a
timdy obyjection may besubgantively challenged by ajudicd lien creditor defendingitslienfrom avoidance
under section 522(f) of the Bankruptcy Code. Seelnre Chinosorn, 243 B.R. 688, 697-98 (Bankr. N.D.
1. 2000) (discussing the Salit of authority). In this case, however, NAH does not contest the debtor’s
entitiement to the $1.00 exemption that was daimed in the subject red estate. Accordingly, we need not
teke apogtion with regard to the foregoing alit of authority. But see Meseraull v. Rick Miller Condir.,

S.Ct a 1648 (the daimed exemption could nat be contested in an untimely fashion regardiess of
“whether or not [the debtor] hed a colorable gatutory bassfor daiming it”). Ultimetdy, such an
exemption haslittle effect on the mortgagee in this case. Although the $1.00 interest exempted by the
debtor isno longer part of the bankruptcy edtate, it is il subject to the mortgege, which isnat
amenable to avoidance under 11 U.SC. § 522(f).



Inc.,, 1996 WL 185736, *1 (8th Cir. 1996) (unpublished table opinion) (suggesting that dthough an
exemption established by default may not be subsequently chdlenged, such an exemption does not
necessaxily provide a aufficent bagsfor lien avoidance, cting with goprova 1n re Montgomery, 80 B.R.
385, 388 (Bankr. W.D.Tex. 1987) and Inre Indvik, 118 B.R. 993, 1007 (Bankr. N.D.lowa 1990)).

Inthis case, the debotor’ s schedules disdose afirg priority mortgege on the subject parcd of red
edtate with an outstanding balance that exceeds the tota vaue of the parcd. Under such drcumdtances,
it isdifficult to fathom how NAH' sjudicd lien couldimpeir an exemption “to which the debtor would have
beenentitled” in the absence of said lien. 11 U.SC. § 522(f)(1); Owenv. Owen, 500 U.S. 305, 310-12,
111 S.Ct. 1833, 1836-37, 114 L.Ed.2d 350 (1991). However, as NAH asks that we affirm the
bankruptcy court' s lien avoidance order and concedes thet the judgment lien & issue should be avoided
to the extent that it impairs the delotor’ s $1.00 exemption, we need not decide thisissue

Inhishrief, the debtor mischaracterizesNAH' sdefense of the lien avoidance action as an attempt
by NAH to somehow determine, through the avoidance proceading, the vaue of thered estate in which
the debtor’s $1.00 exemption was damed. The debtor argues that a proceeding to determine the fair
market vaue of an assat in which an exemption has been daimed may not be commenced outsde the
period for objecting to exemptions. Clearly, the delotor’ s argument is misplaced in thet NAH has not yet
ought ajudicd determination thet the value of the subject red edtateisanything other than what the debtor
disclosad it to bein his schedules ($26,000.00). Therefore, the issue raised by the debtor is not properly
before us, and we make no determingtion of it.

Asprevioudy noted, thedebtor’ sargument that NAH' sjudicid lien should beavoidedinitsentirety
isbased on the premise that the subject parcd of red etatewasexempted initsentirety. Becausewe have
ruled that the debtor exempted only a partid interest in the subject parcd equd to $1.00 in vaue, the
foregoing argument advanced by the debtor must fail. Accordingly, we affirm the bankruptcy court’ slien
avoidance order.

CONCLUSION
Basad on the foregoing, we afirm the bankruptcy court’ s order of November 1, 2000, avoiding
NAH'’sjudgment liento theextent thet it impaired the $1.00 exemption daimed by the debtor inthesubject
parcd of nonresdentid red edate.
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